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U.S. Surface Transportation Board

Attn: Mr. David M. Konschnik, Director
1925 K Street NW

Washington, DC 20006-1105

RE: STB Docket No. AB-6 (Sub. No. 395X)
Dear Mr. Konschnik and Surface Transportation Board Members:

We represent the Cherokee County, Kansas Landowner’s Association composed of over sixty individuals
owning property adjacent to the Burlington Northern Santa Fe railroad right-of-way being considered in
the aforementioned decision entered June 21, 2002, by your Board. We write to you today to express
what we consider to be three compelling reasons why the right-of-way in question should be allowed to
revert to the adjacent landowners rather than be approved for interim trail use.

First, recreational trails have not been successful in our region of the state. Although trail use is promoted
as an attractive addition to a community for economic development and/or tourism purposes, the reality
for southeastern Kansas landowners has been quite different from the statements put forth by trail
supporters. After discussing this issue with several landowners in other southeast Kansas counties who
currently own property adjacent to right-of-ways having interim trail use, all reported identical results.
Namely, that trail groups lack the significant amount of funding, manpower, and quite frankly,
motivation, required to develop and properly maintain the trails they control. Common problems these
landowners encounter with recreational trails include:

1. Inadequate or No Police Protection by the Trail Group. Kansas landowners report that
recreational trails become popular spots for assaults, methamphetamine manufacturing, loitering,
underage drinking, parties, etc.

2. Increased Liability Risks for Adjacent Landowners. Landowners have found themselves
exposed to the liability risks that arise when trespassing trail users interact with livestock, farm
ponds, farm machinery, recently applied herbicides/insecticides, fencing, open pits, etc.

3. Littering and Vandalism. Adjacent landowners and local government must contend with the
property damage to fences, equipment, and buildings, as well as the mess made by trail users.

4. Poaching. Landowners often report fences being cut to allow access by poachers to illegally
killed game.

5. Bisection of Property. Many railroads bisect property owned by the same individual. If
easements are allowed to revert, landowners may once again enjoy a contiguous parcel of land
and avoid the added expense of maintaining unneeded fences adjacent to the right-of-way.

6. Removal from Tax Rolls. Most trail groups claim exemption from property taxes as a not-for-
profit group.

7. Failure to Develop or Maintain the Trail. The most common response from landowners
adjacent to current recreational trails is that the trails were never developed, are overgrown with
noxious weeds and trees, and have unfortunately become nothing more than an eyesore for the
community.

Second, the Joplin Trails Coalition (the group petitioning for interim trail use) lacks the financial and
human resources that will be required to: (1) develop the trail to useable status, (2) comply with Kansas




state law regarding interim trail use, and (3) comply with Cherokee County Kansas bonding requirements
for recreational trails.

The railroad right-of-way in question will require an enormous amount of funding to maintain between
Columbus, Kansas and the Missouri state line. The right-of-way has already overgrown with weeds and
contains approximately twelve miles of surface that will require maintenance as well as eight bridges, one
of which spans a major river. When asked by our Association how the trail was to be funded and
physically developed, Paul Teverow of the Joplin Trails Coalition replied that “donations” and “volunteer
labor” would be utilized. Given estimates that trails require over $100,000 per mile to develop initially
and that the Joplin Trails Coalition will potentially be responsible for an additional 18 miles in Missouri,
we have no reservations in stating that Mr. Teverow has little chance of accumulating the resources
needed to make the trail usable within Kansas.

The Kansas legislature has also acknowledged the problems that inadequately financed and maintained

recreational trails have created for both adjacent landowners and local governments by passing the Kansas

Recreational Trails Act of 1996 (K.S.A. 58-3211 to 58-3216), a copy of which has been provided for your

review. Some of the many obligations the Act imposes upon any “responsible party” include the duty to

perform the following:

Weed control along the trail

Litter control along the trail

Installation and maintenance of all signs along the trail

Installation and maintenance of all livestock fencing along the trail

Provide for law enforcement along the trail

Grant easements to adjacent landowners to cross the trail for agricultural

purposes

Prohibit hunting and trapping along the trail

e Maintain all trail surfaces and structures such as bridges, culverts, intersections
and crossings on the trail

e Provide proof of liability insurance (if not a governmental entity)

e Provide a detailed use plan of the proposed trail to the County Commissioners
within 180 days of the interim use permission grant date

e Notify all adjacent landowners of intent to build trail adjacent to their property

In addition to the aforementioned requirements, the Act grants the governing body of any city or county
through which a recreational trail passes the right to require the responsible party to post an annual bond
in an amount sufficient to meet the obligations imposed by the Act.

It should be further noted that after hearing the concerns of our Association, the Board of Commissioners
for Cherokee County, Kansas voted unanimously on September 30, 2002, to oppose the approval of
interim trail use for the railroad right-of-way in question and require that any trail group granted interim
trail within the county use post an annual bond in the amount of $10,000 per mile, or $120,000 total for
the particular right-of-way in question between Columbus, Kansas and the Missouri state line (mileposts
343.55 and 331.23, respectively). A copy of this ordinance is also provided for your review.

As with the practical aspect of funding and constructing the initial trail infrastructure, our Association has
legitimate reservations about the Joplin Trails Coalition’s ability to meet the financial requirements that
will be expected of them by both Kansas state law and Cherokee County, Kansas.

Finally, and most importantly, interim trail use should not be granted for the right-of-way in question
simply because: (1) the individuals in our community who are opposed to the trail, whether they be




landowners or not, far exceeds those who favor it, and (2) the Joplin Trails Coalition has indicated that
they are no longer interested in pursing interim trail use within Kansas due to the financial and legal
burdens that Kansas law and Cherokee County, Kansas will impose upon them. Instead the Joplin Trails
Coalition has stated that they will only pursue interim trail use for that portion of the right-of-way lying
within Missouri (milepost 331.23 to 315.30).

We sincerely hope this correspondence has helped better inform you of our position regarding this very
important issue. It is our hope that after examining the facts surrounding interim trail use in Cherokee
County, Kansas that you will agree with our sincere opinion that the best course of action is for this
railroad right-of-way to be allowed to revert to the adjacent landowners who have the expertise, financial
ability, and desire to manage the right-of-way property to its highest and best use.

Thank you for your time and consideration of our remarks. If we can be of further assistance in clarifying
any of the information presented above or in providing additional facts, please do not hesitate to contact
either of us via the contact information enclosed.

Moy d’ Sera_ | | /ﬁg@%ﬂ

Nancy Evans, Secretary/Treasurer g . Gaither, Member
Cherokee County Landowners Association Cherokee County Landowners Association

Enclosures
Cc: Burlington Northern Santa Fe Railroad




Cherokee County Landowner’s Association
Contact Information

Mrs. Nancy Evans
Secretary/Treasurer

943 SE 30" Street
Columbus, Kansas 66725
Ph: (620) 674-3257

Mr. John R. Gaither
Association Member

517 S. High School Street
Columbus, KS 66725

Ph: (620) 429-2828

Fax: (620) 429-2044




RECREATIONAL TRAILS | co
58-3211."; Definitions. As.used in:this act:
(a) “Adjacent property owner.. means a per-
son or entity, other than a responsible party, who
owns property or facilities on or adjacent to a rec-
reational trail. Cer

{(b) “Recreational trail” means a trail created
pursuant to subsection- (d) .of 16 U.S.C. 1247
(1983). ol o

(e) - "napomihle-e s means an TSon,
for-profit-entity, not-mroﬁt entity o¥ g:ven»
mental entity that is responsible for developing,
operating or maintaining a recreational trail.

History: L. 1996, ch. 223, § L July 1.

§8-3212. Duties of responsible party. (a)
The responsible party, at all times after transfer
of the deed to the responsible party, shall:

(1) - Perform the duties imposed by K.S.A. 2-
1314 and amendments thereto along the recrea-
tional trail;’ [

(2) . provide for the safety, use and accessibility
of existing easements, utility facilities and access
licenses along the recreational trail; -

(3) provide for trail-user education and signs
regarding trespassing laws and safety along the
recreational trail;

(4) Frovide for litter control and the enforce-
ment of laws prohibiting littering along the rec-
reational trail, including but not limited to trail-
user education and signs about laws prohibitin
littering and the provision of trash receptacles an
the cleanup of trash and litter;

(5) develop and maintain the recreational trail
in a condition that does not create a fire hazard;

(6)  designate the recreational trail for non-
motorized vehicle use with exceptions only for
motorized wheelchairs and maintenance, law en-
forcement and emergency vehicles;

(7} prohibit hunting or trapping on or from
the recreational trail;

(8) provide for law enforcement along the
recreational trail: .

(9) grant easements to adjacent property
owners to permit such owners to cross the rec-
reational trail in a reasonable manner consistent
with the use of the adjacent property and with
K.S.A. 66-301 through 66-303, and amendments
thereto; )

{10) (&) maintain any exsting fencing be-
tween the trail and adjacent property: (B) main-
tain anv future fencing installed between the trail
ind adjacent property; (C) install between the
rail and adjacent property fencing corresponding
n class to that maintained on the remaining sides

' - Kansas Recreational Trails Act
/' T Kansas Statutes Annotated (1996 Supp.) 58-3211 through 58-3216

of such adjacent property; and (D) on request of
an adjacent property owner, pay one-half the cost
of installing fencing between the trail and such
property owner's adjacent property with a fence
of rge class requested by such property owner, if
not all remaining sides of such property are
fenced; and

(11) (A) maintain the trail; (B) maintain all
bridges, culverts, roadway intersections and cross-
ings on the trail, essential to the reasonable and
pmder:’to?eradon of the trail or needed for drain-
age, flood control or the use of easements for
cpassing the trail between adjacent properties, or
cause maintenance. thereof by other parties that
have assumed contractual responsibility therefor;
and (C) install and maintain any warranted traffic
signs on the trail.

(b) If the responsible party is not a govern-
mental entity, the responsible party shall file with
the county clerk of each county where a portion
of the recreational trail is or will be located a bond
or proof of an escrow account in a Kansas financial
institution, as defined by K.S.A. 16-117 and
amendments thereto, payable to the county. The
bond or proof of an escrow account shall be filed
at the time of transfer of the deed to the respon-
sible party and annually thereafter. The bond or
escrow account shall be conditioned on the re-
sponsible party's performance, and shall be in an
amount agreed upon between the responsible

arty and the county commission as sufficient to

llv cover.the annual costs, of:

{1} Weed control along the trail, as required
by subsection (a)(1); -

121 litter control along the trail, as required by
subsection {a)i4);

{3) maintenance of the trail in a condition that
does not create a fire hazard, as required by sub-
section (a)(5);

(4) installation and maintenance of .fencing
between the trail and adjacent property within the
county, as required by subsection (a)(10); and

{3) installation and maintenance of signs
along the trail, as required by subsections (a)(3),
(a4 and X 11 C). ]

If separate bonds are submitted to or escrow
accounts established for the various counties
through which the trail transverses, the annual
costs listed ahove shall be only for that portion of
the frail located within the particular county that
is the holder of the bond or beneficiary of the
escrow. A responsible party may submit a single
bond or escrow account with multiple counties re-
spectively as caabligees or cobeneficiaries. but in




at event the annual costs used in computation

~~of the bond amount shall be for the entire trail

length.

\¢) If the responsible party is not a govern-
mental entity, the responsible party shall file with
the county clerk of each county where a portion
of the recreational trail is or will be located, proof
of liability insurance in an amount agreed upon
between the responsible party and the county
commission as sufficient. Such proof shall be filed
at the time of transfer of the deed to the respon-
sible party and annually thereafter.

(d)  The provisions of this section shall apply
to all recreational trails, regardless of when ap-
proval to enter into negotiations for interim trail
use is or was received from the appropriate fed-
eral agency.

a e(':ei) The plrovisioen; gf); this section may be xggg-
or supplement: any cil rnin| y
for recreaggml trails withinyth:y c%rateglimits
of such city in the manner provided by K.S.A. 12-
137 et seq. and amendments thereto. If a city gov-
erning body adopts requirements in addition to
those provided by this section, the city shall pay
all costs of compliance with such additional
requirements.
_History: L. 1996, ch. 223, § 2; July 1.

58-3213. Procedures for development.
(a) Upon receipt of permission from the appro-
priate federal agency to enter into negotiations for
interim trail use, the responsible party shall give
written notice to each adjacent property owner
that the responsible party intends to build a rec-
reational trail adjacent to the property owner's
property. The responsible party may utilize the
addresses to which real estate tax statements are
sent, as maintained by county officials, for such
notices. Such notice shall be given by first-class
mail unless the notice is returned undelivered, in
which case a further notice shall be given by cer-
tified mail. Further notice shall be published once
each week for three consecutive weeks in the of-
Bicial newspaper of the county in which such trail
is proposed to be located.

(b) Before commencing development or op-
eration of a recreational trail, the responsible
party shall:

(1) Prepare a project plan that includes: (A)

_The name and address of the responsible party,

(B) an itemized estimate of the costs of the project
and sources of funding for the project, and (C)
maps of the recreational trail;

(2) submit by certified mail, not later than 180
days after receiving approval of interim trail use
from the appropriate federal agency, the initial
project plan to the county commission of each
county where a portion of the trail is to be lo.ated
outside of city limits and to the governing body of
each city where a portion of the trail is to be lo-
cated inside the city limits;

(3) submit the final project plan to the county
commission of each county where a portion of the
tra;l is to be located outside of citﬂi—n;”{fs_and make
subsequent reports to such county commissi
to the status ogo trail devclopmenz,, m::: ::
both, at intervals determined by the commission
and consider all recommendations the commis-
sion has regarding the trail; and

(4) submit the final project plan to the gov-
erning body of each cig' where a portion of the
trail is to be located inside the city limits and make
subsequent reports to such city governing body as
to the status of trail development or operation, or
both, at intervals determined by the governing
body and consider all recommendations the gov-
erning body has regarding the trail.

{(¢) The responsible party shall complete de-
velopment of a recreational trail within a period
of time equal to two years times the number of
counties in which the recreational trail is located.
Such period of time shall begin only when the
appeal period pursuant to subsection (d) of 16
U.S.C. 1247 (1983) has expired. Any time during
which there is pending any court action challeng-
ing the development or use of the trail shall not
be computed as part of the time limitation im-
posed by this subsection.

(d) The provisions of this section shall apply
to only recreational trails for which approval to
enter into negotiations for interim trail use is re-
ceived from tie appropriate federal agency on or
after the effective date of this act.

History: L. 1996, ch. 223, § 3; L. 1996, ch. -
252, § 1; July 1.

§8-3214. Adjacent property owner’s
duty of care. An adjacent property owner has no
duty of care to any person using a recreational trail
except that this section shall not relieve an adja-
cent property owner from liability for injury to
another that is a direct result of such property
owner's gross negligence or willful or wanton mis-

conduct.
History: L. 1996, ch. 223, § 4; July L.

58-3215. Remedies for violations. A city
or county may institute procedures for recourse
against the responsible party pursuant to 16
U.S.C. 1247 (1983) and 49 C.F.R. 1152.29 (1986)
upon the failure of the responsible party to com-
ply with the provisions of this act.

History: L. 1996, ch. 223, § 5 July 1.

58-3216. Severability. If any provision of
this act or the application thereof to any person
or circumstances is held invalid, the invalidity
does not affect other provisions or applications of
this act which can be given effect without the in-
valid provisions or application. To this end the
provisions of this act are severable.

History: L. 1996, ch. 223, § 6; July 1.
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RESOLUTION/ORDINANCE NUMBER: 2" 9\0 0

BE IT RESOLVED that on this_ 3_0_day of S efTembef , 2002:
upon a vote of the quoram of the Board of Commissioners for Cherokee County, Kansas:
said Board comprised of, Mr. Pat Collins (presiding commissioner), Mr. Sam Weaver,
and Mr. Dewey Smith, the resolution being voted upon in the normal fashion when
calling for a vote and said vote being unanimous to adopt the following resolution, to-wit:

WHEREAS it is understood by the Board that it is the intent of the Burlington
Northern/Sante Fe railroad to abandon certain rail lines situate within the confines of
Cherokee County, Kansas, and:

WHEREAS it is further understood by the Board that it is the expressed intent of
said railroad to lease said abandoned rail lines to the "Rails to Trails" project, and:

WHEREAS it is the express desire of the Board that all such abandoned rail lines
be conveyed by the railroad company over to the adjacent landowners; however, the
Board, being mindful that this matter is governed by Federal Regulations and it being the
understanding of the Board that Federal Regulations pre-empt Kansas State Legislation
and County Ordinances to the extent that the Board may adopt only those Ordinances
regulating the abandoned rail lines situate within Cherokee County to the extent that said
Ordinances do not conflict or impinge upon the Federal Regulations or Kansas State
Legislation; the Board of Cherokee County Commissioners hereby adopt the following
Ordinance/Resolution:

THAT in the event that Burlington Northern/Sante Fe Railroad shall lease the
abandoned rail lines situate within the confines of Cherokee County, Kansas to "Rails to
Trails" or any other entity; electing against conveying the abandoned rail lines back to the
adjacent landowners then and thereupon this Ordinance shall take immediate effect. That
in the event of such a lease then and thereupon the Board of Commissioners for Cherokee
County, Kansas hereby adopt the provisions of K.S.A.66-301 et. seq. to the extent that
same does not conflict with the Kansas Recreational Trails Act (K.S.A. 58-3211 et. seq.)
and that the provisions and mandates of the Kansas Recreational Trails Act shall be
incorporated herein as if set forth fully written (a copy of which is attached hereto).

THAT in the event that Burlington NorthernSante Fe Railroad shall lease the
abandoned rail lines situate within the confines of Cherokee County, Kansas then and
thereupon the entity to whom said abandoned rail lines are leased to shall provide the
Board of Commissioners with a good and sufficient surety bond, issued by a bonding ,
agency of good repute and bggng in good standing, in the amount of $ 9
same a bond of § — per mile of abandoned rail line: such bond béing required
to insure the mainterfance provisions of the Kansas Recreational Trails Act and K.S.A.
66-301 et. seq. are complied with by said leasing entity.

ANY portion of this resolution and ordinance that shall fail by reason of lack of




authority to regulate shall be severable and those provisions not otherwise allowable shall
remain in full force and effect.
VOTED UPON, RESOLVED AND ADOPTED this ‘3 O day of

WOOZ by the Board of Cherokee County Kansas Commissioners.

-

Pat Collins

Sam Weaver

ewey Smi

ATTEST:

slind., S

§andy' Soper—(herokeé County Clerk




BEFORE THE SURFACE TRANSPORTATION BOARD
Burlington Northemn and Santa Fee )

Railway Co., — Columbus, KSto )  AB-6 (subuo. 395X) RECEIVED
Carthage, MO ). )
Starement of Willingness to Assume
Financial Responsibility

In order 10 establish interim trail use and rail banking under 16 U.S.C. 1247 (d)
and 49 CFR 1152.29, the Carl Junction (Missoud) ( “City” or “Interim Trail User”), is
willing to assurhe ful) responsibility for management of, for eny legel lisbility arising out
of (unless the user is immune from lisbility, in which case it need only indemnify the
railroid against ary potential Yisbility), and for the payment of ay and all-taxcsthat may
be levied or ssscsscd agaimst the right-of-way owned and operated by Burlington
Narthern and Senta Fe Railway Compeny, (Raikroad) with respect to that portion of the
right-of-way in Jasper County, Missouri. The property extends froms MP  331.23 st the
State Line {border of Cherokee County, XS and Jasper County, MO) to MP 315.30 near
Carthage, Missouri, a distance of approximstely 15.93 miles in Jasper County, Missouri.
' Theright of way is part of a line proposed for shandonment in Docket AB-6 (Sub-no.
395

_Ax'upaepicﬁngzupmpmyinmw.

“City acknowledges that use of the right-of-way is stbject to the user’s continning
10 meet its responsibilities described sbove and subject to possible future recoustruction
a0d reactivation of the right-of-way for rail service. A copy, of this mtementxsbemg
seyved on the railroad on the same date it is being served on the Board,

City of Carl Junction

s
ﬁ\\m&m-

title: Mayar i
City of Casl Junction .
"PO Box 447
" Caxl Junction, MO 64834
Tel: 417-649-7237

' mlupuovmynmh':pmﬁnnoflhmaliud;;tmuﬁm;x”‘nmmwlﬂ’_
31530 near Carthage, MO, & disisnce 0f 28.25 miles in Cherokes County, K8 snd Jaspes Cosnty, MO,
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32813 SERVICE DATE - LATE RELEASE JUNE 21, 2002
DO

SURFACE TRANSPORTATION BOARD
DECISION
STB Docket No. AB-6 (Sub-No. 395X)

THE BURLINGTON NORTHERN AND SANTA FE RAILWAY
COMPANY-ABANDONMENT EXEMPTION-IN CHEROKEE COUNTY, K5,
AND JASPER COUNTY, MO

Decided: June 21, 2002

The Burlington Northern and Santa Fe Railway Company (BNSF) filed a notice of exemption
under 49 CFR 1152 Subpart F-Exempt Abandonments to abandon and discontinue service over a
28.25-mile line of railroad between milepost 343.55 in Columbus, Cherokee County, KS, and milepost
315.30 in Carthage, Jasper County, MO. Notice of the exemption was served and published in the

Federal Register on May 23, 2002 (67 FR 36298). The exemption is scheduled to become effective
on June 22, 2002.

The Board’s Section of Environmental Analysis (SEA) served an environmental assessment
(EA) in this proceeding on May 28, 2002. In the EA, SEA stated that the State of Kansas Department
of Wildlife and Parks (DWP) indicates that the area of the proposed abandonment contains habitat for
the following state listed threatened or endangered species: the Northern Spring Peeper, the Dark-
sided Salamander, the Eastern Narrowmouth Toad, the Central Newt, and the Northern Redbelly
Snake. SEA also states that DWP and the U.S. Fish and Wildlife (FWS) indicate that the Spring River
provides habitat for severa) freshwater mussel species, which are Federal species of concemn, especially
the threatened Neosho madtom (Noturus placidus). SEA indicates that DWP and FWS state that, if
salvage activities are limited to the right-of-way and do not impact the stream channel or its banks, the
species of concern will not be affected. Therefore, SEA recommends that, in order to prevent impacts
to several Federal species of concern (several freshwater mussel species and the threatened Neosho

madtom), BNSF be required to limit salvage activities to the right-of-way and avoid impacts to the
stream channel and banks of the Spring River.

SEA states that the Kansas Department of Health & Environment (DHE), indicates that, if the
proposed abandonment disturbs more than five acres of soil, BNSF would need to submit a Notice of
Intent form to obtain coverage under the Kansas general permit for stormwater discharges. Therefore,
SEA recommends that BNSF be required to consult with DHE to determine whether the salvage
activities would require coverage under the Kansas general permit for stormwater discharges.
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STB Docket No. AB-6 (Sub-No. 395X)

SEA states that the Missouri State Emergency Management Agency (SEMA) indicates that the
City of Carthage and Jasper County, MO, are participants in the National Flood Insurance Program
and that the proposed abandonment may require permits from the City and Jasper County.! SEA also
states that the Jasper County Floodplain Administrator (JCFA) has indicated that, although the line
proposed for abandonment would cross floodplains within the County, if salvage activities are limited to
track removal, the floodplains would not be impacted. SEMA further indicates that, if the proposed
abandonment “is located within a regulatory floodway, a ‘no rise’ certificate and statement as to the
effects of possible flooding is required before the development can be permitted.? Therefore, SEA
recommends that, in order to minimize floodplain impacts, a condition be imposed requiring BNSF to
consult with JCFA prior to conducting any salvage activities other than track removal.

SEA states that the Missouri Department of Natural Resources (DNR) indicates that a section
402 permit may be required if the proposed abandonment would involve the discharge of wastewater
or stormwater into jurisdictional waters. DNR also states that the following measures could protect the
quality of water in the abandoned area: (1) keeping machinery out of the waterway as much as
possible; (2) not storing fuel, oil, other petroleum products, equipment and any solid waste below the
ordinary high water mark at any time or in the adjacent floodway beyond normal working hours; (3)
immediately cleaning up and properly disposing of petroleum products spilled into any waterbody or on
the banks where the material may enter waters of the state; (4) minimizing the clearing of
vegetation/trees; and (5) using best management practices to limit the amount of erosion and deposition
of sediment in waters of the state. Therefore, SEA
recommends that a condition be imposed requiring BNSF to consult with DNR to determine whether a
section 402 permit is required. SEA states that, if a section 402 permit is required, BNSF shall not
perform any salvage or abandonment activities until BNSF obtains the section 402 permit and shall then
notify the Board. SEA recommends that BNSF also be required to take the following DNR
recommended measures during salvage to protect the quality of water in the abandonment area: keep
machinery out of the waterway as much as possible; not store fuel, oil, other petroleum products,
equipment and any solid waste below the ordinary high water mark at any time or in the adjacent
floodway beyond normal working hours; immediately clean up and properly dispose of petroleum
products spilled into any waterbody or on the banks where the material may enter waters of the state;

' SEA notes that the City of Carthage has submitted comments stating that the proposed

abandonment does not fall within the corporate limits of the City and would not impact existing flood
zones.

2 SEMA states that this analysis must be performed by a licensed engineer and to Federal
Emergency Management Agency standards.
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minimize the clearing of vegetation/trees; and use best management practices to limit the amount of
erosion and deposition of sediment in waters of the state.

SEA states that the Missouri Department of Natural Resources State Historic Preservation
Office (SHPO), indicates that, although there are no archaeological concerns associated with the
proposed abandonment, it recommends that an architectural survey be performed prior to salvage to
evaluate all the bridges, trestles and railroad structures along the route, including interchanges with other
rail alignments? Therefore, SEA recommends that a condition be imposed requiring BNSF to take no
steps to alter the historic integrity of the bridges, trestles and railroad structures along the route,
including interchanges with other rail alignments, within the state of Missouri, until completion of the
section 106 process of the National Historic Preservation Act, 16 U.S.C. 470f (NHPA).

Finally, SEA states that the U.S. Army Corps of Engineers (Corps) indicates that it requires
further information to determine whether the proposed abandonment would affect waters of the United
States with the State of Kansas. Therefore, SEA recommends that a condition be imposed requiring
BNSF to consult with Mr. Kenny Edgecomb at the Corps’ Pomona Regulatory Field Office prior to

conducting any salvage activities within the State of Kansas to determine whether any Corps permits
would be required.

SEA states that the right-of-way may be suitable for other public use following abandonment.
By petition filed May 10, 2002, the City of Carl Junction and the Joplin Trail Coalition (collectively
commenters) jointly filed a request for the issuance of a notice of interim trail use/rail banking (NITU)
under the National Trails System Act, 16 U.S.C. 1247(d) (Trails Act), for the Missouri portion of the
right-of-way between milepost 331.23 at the State line and milepost 315.30 near Carthage, a distance
of 15.93 miles. On May 29, 2002, the Joplin Trail Coalition (1) filed a request for the issuance of a
NITU for the Kansas portion of the right-of-way between milepost 343.55 at Columbus and milepost

331.23 at the State line, a distance of 12.32 miles, and (2) for a public use condition under 49 U.S.C.
10905.

Commenters request that BNSF be barred from disposing of rail bridges, trestles, culverts or
roadbed materials, except for public use as a trail or other compatible purposes, for a 180-day period
from the effective date of the exemption. Commenters submitted statements of willingness to assume

3 The Kansas State Historical Society submitted comments stating that the proposed abandonment
would not affect any property of historic significance. BNSF indicates that it *‘is seeking requests for
proposals from qualified architectural historians to perform a survey for the three bridges located along

the alignment in Jasper County. BNSF states that all other structures on the route are located in
Cherokee County, KS.
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financial responsibility for management of, for any legal liability arising out of the transfer use of (unless
the user is immune from liability, in which case it need only indemnify the railroad against any potential
liability), and for the payment of any and all taxes that may be levied or assessed against, the right-of-
way, as required at 49 CFR 1152.29, and acknowledged that the use of the right-of-way for trail

purposes is subject to future reactivation for rail service. In responses filed on May 16, 2002, and June
12, 2002, BNSF states that it is agreeable to the requests.

Because Commenters’ requests comply with the requirement of 49 CFR 1152.29 and BNSF is
willing to negotiate for trail use, a NITU will be issued. The parties may negotiate an agreement during
the 180-day period prescribed below. If the parties reach a mutually acceptable final agreement, no
further Board action is necessary. If no agreement is reached within 180 days, BNSF may fully

abandon the line. See 49 CFR 1152.29(d)(1). Use of the right-of-way for trail purposes is subject to
restoration for railroad purposes.

As an alternative to interim trail use under the Trails Act, the right-of-way may be acquired for
public use as a trail under 49 U.S.C. 10905. See Rai t—Use of Ri f-Wa
2 1.C.C.2d 591, 609 (1986). Under section 10905, the Board may prohibit the disposal of rail
properties that are proposed to be abandoned and are appropriate for public purposes for a period of

not more than 180 days after the effective date of the decision approving or exempting the
abandonment.

Trails,

To justify a public use condition, a party must set forth: (i) the condition sought; (ii) the public
importance of the condition; (iii) the period of time for which the condition would be effective; and (iv)
justification for the imposition of the period of time requested. See 49 CFR 1152.28(a)(2).

Commenters have satisfied these requirements and, therefore, a 180-day public use condition will be
imposed commencing with the effective date of the exemption.

‘When the need for interim trail use/rail banking and public use are shown, it is the Board’s
policy to impose both conditions concurrently, subject to the execution of a trail use agreement. If a
trail use agreement is reached on a portion of the right-of-way, BNSF must keep the remaining right-
of-way intact for the remainder of the 180-day period to permit public use negotiations. Also, a public
use condition is not imposed for the benefit of any one potential purchaser, but rather to provide an
opportunity for any interested person to acquire the right-of-way that has been found suitable for public
purposes, including trail use. Therefore, with respect to the public use condition, BNSF is not required
to deal exclusively with Commenters, but may engage in negotiations with other interested persons.

As conditioned, this action will not significantly affect either the quality of the human
environment or the conservation of energy resources.
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tis order
1. This proceeding is reopened.

2. Upon reconsideration, the exemption of the abandonment of the line described above is
subject to the conditions that BNSF shall: (1) limit activities to the right-of-way and avoid impacts to
the stream channel and banks of the Spring River; (2) consult with DHE to determine whether the
salvage activities would require coverage under the Kansas general permit for stormwater discharges;
(3) consuit with the JCFA prior to conducting any salvage activities other than track removal; (4)
consult with DNR to determine whether a section 402 permit is required, and if so, BNSF shall be
prohibited from performing any salvage or abandonment activities until BNSF obtains the section 402
permit and shall then notify the Board. BNSF shall also take the following DNR recommended
measures during salvage to protect the quality of water in the abandonment area; keep machinery out of
the waterway as much as possible; not store fuel, oil, other petroleum products, equipment and any
solid waste below the ordinary high water mark at any time or in the adjacent floodway beyond normal
working hours; immediately clean up and properly dispose of petroleum products spilled into any
waterbody or on the banks where the material may enter waters of the state; minimize the clearing of
vegetation/trees; and use best management practices to limit the amount of erosion and deposition of
sediment in waters of the state; (5) take no steps to alter the historic integrity of the bridges, trestles,
and railroad structures along the route, including interchanges with other rail alignments, within the State
of Missouri, until completion of the section 106 process of the NHPA; and (6) consult with Mr. Kenny
Edgecomb at the Corps’ Pomona Regulatory Field Office prior to conducting any salvage activities
within the State of Kansas to determine whether any Corps permits would be required.

3. The notice served and published in the Federal Register on May 23, 2002, exempting the
abandonment of the line described above is modified to the extent necessary to implement interim trail
use/rail banking as set forth below, subject to the conditions that BNSF keep intact the right-of-way
underlying the tracks, including bridges, trestles, culverts and tunnels, for a period of 180 days from the
effective date (until December 19, 2002), to enable any state or local government agency, or other
interested person to negotiate the acquisition of the line for public use. If an interim trail use/rail banking
agreement is executed before the expiration of the 180-day period specified above, the public use
condition will expire to the extent that the trail use/rail banking agreement covers the same line.

4. If an interim trail use/rail banking agreement is reached, it must require the trail user to
assume for the term of the agreement, full responsibility for management of, for any lega! liability arising
out of the transfer or use of (if the user is immune from liability, it need only indemnify the railroad

against any potential iability), and for the payment of any and all taxes that may be levied or assessed
against, the right-of-way.
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5. If interim trail use is implemented, and subsequently the user intends to terminate trail use, it

must send the Board a copy of this decision and notice and request that it be vacated on a specified
date.

6. If an agreement for interim trail use/rail banking is reached by December 19, 2002, interim

trail use may be implemented. If no agreement is reached by that time, BNSF may fully abandon the
line.

7. This decision is effective on its service date.

By the Board, David M. Konschnik, Director, Office of Proceedings.

Vemon A. Williams
Secretary
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